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| NTRODUCT| ON

[1] On August 27, 2003 Order in Council 830 2003, now
gazetted as B.C. Reg. 327/2003 (the “Regul ation”) was made.
The Regul ati on deened virtually all pathol ogy servi ces,
wherever perforned, to be “general hospital services” under
the Hospital Insurance Act, R S. B.C. 1996 c. 204. The
practical effect of the Regulation is to renove the
conpensati on of clinical pathologists fromthe regine
establ i shed under the Medicare Protection Act, R S.B. C 1996,
c. 286 to deal with the conpensation for services rendered by
physi cians. The result has been a unilateral reduction in

fees paid to clinical pathologists for their services.

[2] The petitioners, who are clinical pathologists dealing
with clinical pathology testing in the comunity, bring this
application seeking a declaration that the Regulation is void
and of no force and effect in that it is ultra vires. They
are joined by the Respondent, British Col unbia Medical

Associ ation (“BCMA’), which has the exclusive right and
obligation to represent all doctors in the province in their
dealings with the Governnent in relation to publicly funded

health care
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[3] The sole issue is whether the Regulation is ultra vires.
The Attorney General contends that it is not, both because it
is expressly authorized by section 5 of the Hospital I|nsurance
Act and by reference to the general regulation making

authority conferred upon the Lieutenant Governor in Council by

section 29(1) of the Hospital Insurance Act which refers to
the powers of section 41 of the Interpretation Act, R S.B.C

1996, c. 238.

[4] The petitioners and BCVA submt that the Regulation is

ultra vires because it exceeds and is inconsistent with the
Hospital Insurance Act and because it is inconsistent with the

overall legislative framework for health care in the province.

STATUTORY FRAMEWORK

[5] The Hospital Insurance Act is a part of an integrated
| egi sl ative schene dealing with the nedicare systemin the
province. |In order to place the Regulation at issue in
context, a useful starting place is the Canada Heal th Act

R S.C 1985, c. G6.

Canada Heal th Act

[6] In order to qualify for a full cash contribution fromthe
federal Governnent under the Canada Health Act, a province

nmust satisfy the criteria set out in sections 7-12 of the Act.
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[ 7] Provisions of this Act relevant to these proceedi ngs
include the followng. The Preanble to this Act provides, in

part:

-that it is not the intention of the Government of
Canada that any of the powers, rights, privileges or
authorities vested in Canada or the provinces under
the provisions of the Constitution Act, 1867, or any
anmendnents thereto, or otherw se, be by reason of
this Act abrogated or derogated fromor in any way

I npai red;

[8] Relevant definitions include:

“hospital " includes any facility or portion thereof
t hat provides hospital care, including acute,
rehabilitative or chronic care, but does not

i ncl ude:

(a) a hospital or institution primarily for the
mental |y di sordered, or

(b) a facility or portion thereof that provides
nursing honme intermedi ate care service or adult
residential care service, or conparable
services for children

“hospital services" nmeans any of the follow ng
services provided to in-patients or out-patients at

a hospital, if the services are nedically necessary
for the purpose of maintaining health, preventing
di sease or diagnosing or treating an injury, illness

or disability, nanely,

(a) acconmopdation and neals at the standard or

public ward | evel and preferred accommodati on
if medically required,

(b) nursing service,
(c) laboratory, radiological and other

di agnosti c procedures, together with the
necessary interpretations,
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(d) drugs, biologicals and rel ated preparations

when adm nistered in the hospital,

(e) use of operating room case room and
anaesthetic facilities, including necessary
equi pnent and suppli es,

(f) nedical and surgical equipnent and
suppl i es,

(g) use of radiotherapy facilities,
(h) use of physiotherapy facilities, and

(i) services provided by persons who receive
remuneration therefore fromthe hospital

but does not include services that are excluded by
t he regul ati ons;

“insured health services” neans hospital services,
physi ci an services and surgical-dental services
provided to insured persons, but does not include

any health services that a person is entitled to and

eligible for under any other Act of Parlianment or

under any Act of the legislature of a province that

relates to workers' or worknen's conpensati on

“physi ci an services” nmeans any nedically required
servi ces rendered by nedical practitioners;

“surgical -dental services” nmeans any nedically or
dentally required surgical-dental procedures
performed by a dentist in a hospital, where a
hospital is required for the proper perfornmance of
t he procedures;

[9] Pursuant to section 7, five criteria are specified that

nmust be nmet by the health care insurance plan of a province in

order that a province may qualify for full cash contribution

towards its insured health services and extended heal th

services fromthe Federal Government. These are:
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(a) public adm nistration;
(b) conprehensi veness;

(c) universality;

(d) portability; and

(e) accessibility.

[10] Wth respect to the criterion of public adm nistration,

section 8(1) provides:
(1) I'n order to satisfy the criterion respecting
public adm ni stration,

(a) the health care insurance plan of a province
nmust be adm ni stered and operated on a non-profit
basis by a public authority appoi nted or designated
by the government of the province;

(b) the public authority nust be responsible to the
provinci al governnent for that adm nistration and
operation; and

(c) the public authority must be subject to audit of
its accounts and financial transactions by such
authority as is charged by lawwith the audit of the
accounts of the province.

[ 11] Such an authority has been established in this province

pursuant to the Medi care Protection Act

[12] To satisfy the criteria of conprehensiveness, the
province’s health care insurance plan nust insure al
medi cal | y necessary services provided by hospitals and by

nmedi cal practitioners (s.9 of the Act).
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[13] The criterion of accessibility is provided for in section

12 whi ch st ates:

12. (1) In order to satisfy the criterion respecting
accessibility, the health care insurance plan of a
provi nce

(a) nust provide for insured health services on
uniformterns and conditions and on a basis that
does not inpede or preclude, either directly or
indirectly whether by charges nade to insured
persons or otherw se, reasonable access to those
services by insured persons;

(b) nust provide for paynment for insured health
services in accordance with a tariff or system of
paynment authorized by the | aw of the province;

(c) nust provide for reasonabl e conpensation for al

i nsured health services rendered by nedi cal
practitioners or dentists; and

(d) nust provide for the paynment of ampunts to
hospitals, including hospitals owned or operated by
Canada, in respect of the cost of insured health
servi ces.

2) In respect of any province in which extra-billing is
not permtted, paragraph (1) (c) shall be deened to be
conplied with if the province has chosen to enter into,
and has entered into, an agreenent with the nedical
practitioners and dentists of the province that provides

(a) for negotiations relating to conpensation for
i nsured health services between the province and
provi ncial organi zations that represent practising
nmedi cal practitioners or dentists in the province;

(b) for the settlenment of disputes relating to
conpensation through, at the option of the
appropriate provincial organizations referred to in
paragraph (a), conciliation or binding arbitration
by a panel that is equally representative of the
provi nci al organi zati ons and the province and t hat
has an i ndependent chairman; and
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(c) that a decision of a panel referred to in
paragraph (b) may not be altered except by an Act of
the | egislature of the province.

[14] It is noteworthy that the Act contenpl ates separate
regines relating to health care services provided by nedical
practitioners and health care services provided by hospitals.
It contenplates, as well, that the financial arrangenent wll
be distinct in the two situations wth the provincial

Gover nnent payi ng reasonabl e conpensation to practitioners,
but providing funds to hospitals in respect of the costs of

i nsured health services.

[ 15] The British Col unbia Legislature has enacted two statutes
whi ch respond to the requirenent of conprehensiveness
established in section 9 of the Canada Health Act. The
Hospital Insurance Act provides for funding for health
services provided by hospitals. Funding for health services
provi ded by nedical practitioners is provided for by the

Medi care Protection Act. There are two funding sources, and
the two Acts are conplenentary and nutually exclusive. A
service is insured under either the Hospital Insurance Act or

the Medicare Protection Act, but not under both.
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Medi care Protecti on Act

[16] Wth respect to the Medicare Protection Act, the Preanble

provi des:

WHEREAS t he peopl e and governnment of British Col unbi a
believe that nmedicare is one of the defining features of
Canadi an nati onhood and are committed to its preservation
for future generations;

WHEREAS t he peopl e and governnment of British Col unbi a

wi sh to confirmand entrench universality,

conpr ehensi veness, accessibility, portability and public
adm ni stration as the guiding principles of the health
care systemof British Colunbia and are commtted to the
preservation of these principles in perpetuity;

WHEREAS t he peopl e and government of British Col unbia
recogni ze a responsibility for the judicious use of

medi cal services in order to maintain a fiscally
sust ai nabl e health care systemfor future generations;
AND VWHEREAS t he peopl e and governnent of British Col unbi a
believe it to be fundanental that an individual's access
to necessary nedi cal care be solely based on need and not
on the individual's ability to pay.

[17] Thus, the central principles intended to be entrenched by
the Medicare Protection Act as set out in the Preanble refl ect

the criteria for paynent under the Canada Heal th Act.

[ 18] The purpose of the Medicare Protection Act is stated in

section 2:

2 The purpose of this Act is to preserve a publicly
managed and fiscally sustainable health care system
for British Colunbia in which access to necessary
nmedi cal care is based on need and not an
individual's ability to pay.
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[ 19] The Medicare Protection Act defines a diagnostic facility

as:

"diagnostic facility" neans a facility, place or
of fice principally equipped for

(a) prescribed diagnostic services, studies or
procedures, or

(b) the taking or collecting of specinens for

pur poses of diagnosis, treatnment or prevention of
illness, injury or disease

and i ncludes any branches of a diagnhostic facility;

[20] A key conponent of the Medicare Protection Act is the
adm ni stration of the Medical Services Plan by an independent
Medi cal Services Conmi ssion, the public authority nandated by
s.8 of the Canada Health Act. Section 3(1) of the Medicare
Protection Act provides for the make-up of the Conm ssion:
three nenbers of the Comm ssion are appointed by the BCVA,
three by the Governnment and three are jointly selected by the
BCVA and the Governnment to represent the public. Each nenber

has one vote and the nmajority rules (s.3(8) and (9)).

[21] The Medical Services Commission is a tripartite

Commi ssi on representing the Governnment, the nedical profession
and the public. It is continued by section 3. The function
of the Comm ssion is described in section 3(3) of the Medicare

Protection Act as foll ows:
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The Medi cal Services Plan established under the fornmer
Act is continued and the function of the commssionis to
facilitate, in the manner provided for in this Act,
reasonabl e access, throughout British Colunbia, to
quality nedical care, health care and diagnostic facility
services for residents of British Colunbia under the

Medi cal Services Pl an

[22] It is clear, therefore, that the Commi ssion was intended
by the Legislature to have a central role with respect to

di agnostic facility services under the Medical Services Plan.

[23] The responsibilities of the Conmm ssion pursuant to
section 5 include: to adm nister the Medicare Protection Act
on a non-profit basis; to receive prem uns that are payabl e by
beneficiaries; to determ ne whether a service is a benefit or
whet her any matter is related to the rendering of a benefit.
The Comm ssion establishes paynent schedul es that specify the
fee a doctor will receive for rendering a particular health
service (section 26(1)(a)). There are provisions requiring
the Medical Services Commission to pay for the services

provi ded by doctors and to do so in a manner and within the

ti mef rames mandated by the Regul ati ons (section 27).

[24] It is noteworthy that pursuant to section 5(2), the
Commi ssion is not to exercise its powers in a way that does
not satisfy the criteria in section 7 of the Canada Heal th

Act .
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[ 25]

part:

[ 26]

Section 13 of the Medicare Protection Act provides in

13 (1) A nedical practitioner or health care practitioner
who wi shes to be enrolled as a practitioner nust apply to
the comm ssion in the manner required by the conm ssion.

(4) Paynents for benefits perfornmed in an approved
di agnostic facility nust be paid to the practitioner who
was responsible for rendering the benefit.

Wth respect to limts on billing, section 17 provides:

17 (1) Except as specified in this Act or the
regul ations or by the conm ssion under this Act, a
person nmust not charge a beneficiary
(a) for a benefit, or
(b) for materials, consultations, procedures, use of
an office, clinic or other place or for any other
matters that relate to the rendering of a benefit.

(2) Subsection (1) does not apply:
(a) if, at the tine a service was rendered, the
person receiving the service was not enrolled as a
benefici ary;
(b) if, at the tinme the service was rendered, the
service was not considered by the Comm ssion to be a
benefit;

(c) if the service was rendered by a practitioner

who
(i) has made an el ection under section 14(1),
or
(i1) is subject to an order under section
15(2) (b);

(d) if the service was rendered by a nedica
practitioner who is not enrolled.
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[ 27] Payment schedul es and benefit plans are dealt with

pursuant to section 26, as foll ows:

26 (1) The conm ssion

(a) must establish paynment schedul es that specify

t he amounts that nay be paid to or on behal f of
practitioners for rendering benefits under this Act,
| ess applicable patient visit charges, and

(b) may establish different categories of
practitioners for the purposes of those paynent
schedul es.

(2) The paynent schedul es nmay

(a) be different for different categories of
practitioners,

(b) treat professional and other aspects of services
differently for the purposes of paynents under this
Part,

(c) include, for specified benefits, extra paynents
that may be made in special circunstances that the
conmm ssi on establishes, or

(d) in respect of a particular benefit or class of
benefits, be different for different geographical
areas of British Colunbia, as specified by the
comm ssi on

(3) The conm ssion may, at any tinme, anmend the paynent
schedul es

(a) in any manner that the comm ssion considers
necessary or advi sable, and

(b) without limting paragraph (a), by increasing or
decreasi ng any anmount in a paynent schedul e.

(4) An anendnent referred to in subsection (3)(b) may
apply

(a) to a specified geographical area,
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(b) to a category of practitioners,

(c) to a category of practitioners within a
speci fi ed geographi cal area, or

(d) to a specified benefit or class of benefits
wi thin a specified geographical area.

(5) The commi ssion may act retroactively under this
section to

(a) include or increase paynent for a benefit in a
paynment schedul e, or

(b) determne that a service is a benefit and
establish a paynent schedule itemfor this benefit.

(6) The conm ssion may continue or establish a
practitioner educational program a disability insurance
program or other practitioner benefit plan for
practitioners and the plans may be different for
different categories of practitioners.

(7) The comm ssion may, out of an appropriation for that
pur pose, pay noney to fund practitioner benefit plans.

(8) No category may be established under this section on
the basis of age or gender of practitioners.

[28] Finally, the powers and responsibilities of the
Commi ssion with respect to the approval of a diagnostic
facility for the purposes of permtting benefits to be
performed in it are detailed in Part 6 of the Medicare

Pr ot ecti on Act.

Hospi tal Act

[29] The next relevant statute is the Hospital Act R S.B.C

1996 c. 200. Section 1 of the Act defines “hospital” as:
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"hospital", except in Parts 2 and 2.1, neans a
nonprofit institution that has been designated as a
hospital by the mnister and is operated primarily
for the reception and treatnment of persons

(a) suffering fromthe acute phase of illness
or disability,

(b) conval escing fromor being rehabilitated
after acute illness or injury, or

(c) requiring extended care at a higher |evel

than that generally provided in a private
hospital |icensed under Part 2;

[30] Section 4(1) provides that a hospital nmust not refuse to
admt a person on account of the person’s indigent

ci rcunst ances.

[31] The Hospital Act inposes certain general requirenents on
acute care hospitals (Part 1) and provides a detailed regine
Wi th respect to private hospitals (Part 2). It enpowers the
M nister to withhold paynments to a hospital if it does not
conply with a statute or if it is not admnistered in a manner

satisfactory to the Mnister (section 47).

[ 32] For purposes of this application, the nost noteworthy
aspect is that the statutory reginme applicable to hospitals is
quite distinct fromthe regi ne which applies to nedical
practitioners or diagnostic facilities under the Medicare

Protecti on Act.
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Hospital |nsurance Act

[33] The final statutory conponent in this integrated schene
is the Hospital |Insurance Act. This Act provides the schene
under which hospitals are funded for the hospital services

they provide to residents of the province.

[34] Rel evant definitions under the Hospital |nsurance Act

i ncl ude:

"benefits" neans the general hospital services
aut hori zed under this Act;

"hospital" nmeans, except in sections 24 and 29 (2) (a),

(a) a hospital as defined by section 1 of the
Hospital Act that has been designated under this Act
by the Lieutenant Governor in Council as a hospital
required to provide the general hospital services
provi ded under this Act,

(b) a private hospital as defined by section 5 of

t he Hospital Act with which the governnment has
entered into an agreenent requiring the hospital to
provi de the general hospital services provided under
this Act,

(c) a hospital owned and operated by Canada that has
been designated under this Act a "federal hospital”,

(d) an agency or establishnment that

(i) provides a service to hospitals or a health
servi ce and

(ii) has been designated as a hospital facility
by the Lieutenant Governor in Council, or

(e) an establishnment in which out patient services
are avail abl e that has been designated a di agnostic
and treatnment centre by the Lieutenant Governor in
Council for providing out patient benefits to
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beneficiaries in accordance with this Act and the
regul ati ons;

[ 35] The general hospital services provided under the Hospital

| nsurance Act are defined in section 5 as foll ows:

5 (1) Except as provided in subsection (2), the
general hospital services provided under this Act
are the foll ow ng:

a) for qualified persons requiring treatnent for
acute illness or injury, the public ward
accommodat i on, necessary operating and case room
facilities, diagnostic or therapeutic Xray and

| aboratory procedures, anesthetics, prescriptions,
drugs, dressings, cast materials and other services
prescri bed by regul ati on;

(b) for qualified persons requiring active treatnent
for chronic illness or disability, the public ward
accommodat i on, physi ot herapy and occupati onal

t herapy, m nor operating room and di agnostic X-ray
and | aboratory services, prescriptions, drugs,
dressings, cast materials and ot her services

prescri bed by regul ation;

(c) for qualified persons requiring treatnment or

di agnostic services as out patients, the out patient
treatment or diagnostic services prescribed by
regul ati on.

(2) Ceneral hospital services under this Act do not
i ncl ude the foll ow ng:

(a) transportation to or from hospital

(b) services or treatnent that the mnister, or a
person designated by the mnister, determnes, on a
review of the nedical evidence, the qualified person
does not require;

(c) services or treatnment for an illness or
condition excluded by regulation of the Lieutenant
Governor in Council
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[36] By virtue of section 8 hospitals nmust provide services to

Beneficiari es.

8 Every hospital nust provide for beneficiaries those
public ward facilities, including necessary operating and
case roomfacilities, X-ray and | aboratory diagnostic and
t herapeuti c procedures, anesthetics, and other services,

dressings and drugs the Lieutenant Governor in Counci
requires or provides for under regul ations.

[37] Beneficiaries pay no or |limted charges for hospital
services. The Medicare Protection Act provides in section 9
that the hospitals are paid annually an anount determ ned by
the Mnister to reinburse the hospital for all or part of the

cost of providing hospital services to beneficiaries.

[38] The M nister of Health Services has the powers and duties
under the statute. Under the Hospital Insurance Act there is
no body equivalent to the Medical Services Comm ssion under

the Medicare Protection Act.

[39] Finally, the power to nake regulations is found in

section 29 which provides in part:

29 (1) The Lieutenant Governor in Council may nmake
regul ations referred to in section 41 of the
I nterpretation Act.

(2) Wthout Iimting this section, the Lieutenant
Governor in Council may make regul ations for the
fol |l ow ng:
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(b) the facilities and services that hospitals in
British Colunbia as a group or individually nust
provi de for beneficiaries under this Act in order to
qualify them for paynent by the governnent, and the
anount of the paynent to hospitals;

(f) the hospital treatnment and services referred to
in section 5 for which paynent nust be included in
the anmounts paid to hospitals;

[40] That final provision has now been anmended in the Health
Services Statutes Anendnent Act, Bill 33, to provide “the

treatnment and services referred to in section 5”.

[41] This anendnent is part of a w der program of

reorgani zation instituted by the Governnent. Until relatively
recently nost health care services, including hospitals, were
managed by an array of boards, councils and societies. In

| ate 2001, these bodies were amal gamated into five regiona
health authorities: the Northern Health Authority, the
Interior Health Authority, the Vancouver |Island Health

Aut hority, the Vancouver Coastal Health Authority and the
Fraser Health Authority. Each regional health authority is
responsi bl e for planning, coordinating and delivering health
care services, including hospital services, withinits
respective region. The Provincial Health Services Authority
is responsible for governing and adm ni stering provinci al

prograns and hi ghly specialized services.
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[42] Section 15.2 of the Health Authorities Act, R S.B.C.
1996, c.180 provided that all of the property, rights, debts
and obligations of the existing hospital boards, such as
hospital s thensel ves, passed to and vested in the new health
authority boards. Were the province owed a hospital or
health care facility, s. 17 of the Health Authorities Act
entitled it to transfer that facility to the board of the

rel evant regional health authority.

[43] Therefore, for the purposes of ownership, funding and
managenent, hospitals are no | onger discrete physical prem ses
hel d by individual hospital boards or societies. They are now
owned, adm ni stered, nmanaged and funded by the boards of the

health authorities.

[44] To reflect this change in responsibilities and funding,

t he Hospital Insurance Act was anended by the Health Services
St atutes Amendnent Act, 2003, S.B.C. 2003, c.33. Section 5 of
the Health Services Statutes Anendnent Act, 2003 repeals s. 9
of the Hospital Insurance Act which provides for an anmobunt to
be paid to “every hospital” and replaces it with a provision
requi ring paynents to be nade to each of the regional health
boards, the Nisga’'s Nation, and the Provincial Health Services
Aut hority. Consequential anendnents were also nmade to ss. 1,

5, 10(2), 12, and 29(2) of the Hospital I|nsurance Act.
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FACTUAL BACKGROUND

[ 45] The petitioners are pathol ogists who practice in a
variety of community and hospital l[ab settings in the

provi nce. There were approxi mately 200 pat hol ogi sts
practising in British Colunbia in the 2001-2002 fiscal year.
These pat hol ogi sts, exenplified by the petitioners, have

various types of working arrangenents:

(a) sone of these pathol ogists work exclusively within
hospitals and receive salaries (or conpensation
t hrough contractual arrangenents) fromthe

respective regional health authorities;

(b) other pathologists are partners in, or enployees of,
organi zati ons such as Metro McNair Laboratories
Ltd., Valley Medical, Dr. C. J. Coady & Associ ates
(whose 50 partners also own and operate B.C
Bi onedi cal Laboratories Ltd.), or other pathol ogi st

associ ati ons; and

(c) sone pathol ogists both work in hospitals on salary
or contract fromthe respective regional health
authorities while at the sane tine being a partner
in, or enployee of, one of the private | aboratory

testing services or pathol ogi st associ ati ons.
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[46] dinical pathol ogy testing covers various diagnhostic
procedures and tests which are perfornmed on both hospital in-
patients and anbul atory patients. The general categories are
haemat ol ogy (bl ood tests), mcrobiology and chem stry. Sone
pat hol ogy testing is essentially perforned only in hospitals,

for exanple, anatom cal pathol ogy and transfusi on nedicine.

[47] Pathol ogy testing does not include other diagnostic
nmedi cal procedures, such as diagnostic radiol ogy, nuclear
medi ci ne, diagnostic ultrasound, CAT, MRl and PET scans and

el ectro-di agnosi s.

[48] dinical pathology testing can be perfornmed on anbul atory
patients in the community; hospital outpatients, hospital in-
patients; and patients who attend at a hospital energency

depart nent.

[49] In hospitals and snmall comunity | aboratories, it is
common for the collection of specinens and the conduct of sone
of the anal ytical procedures to take place in the sane
facility. In the case of the larger private | abs, specinen
collection takes place in a facility which is approved for
this purpose only (a “collection centre” or “bl eeding
station”) and anal ytical procedures are conducted at a central

facility which is not approved for specinen collection.
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[50] At present, each community lab facility or specinen
collection facility, is an approved diagnostic facility under
the Medicare Protection Act and is also accredited by the

Di agnostic Accreditation Program of B.C

[51] A patient referred by a physician in the conmmunity for
pat hol ogy testing may attend at a hospital |lab as an out-

patient or may attend at a conmunity | ab.

[ 52] Hospital |abs see patients who fall into three
categories: hospital in-patients, hospital outpatients, and
energency departnent patients. The hospital out-patients are

referred by a physician in the conmunity.

[ 53] Most clinical pathology testing procedures fall within
fee itens in the Medical Services Plan paynent schedul e and
are included in the BCMA CGuide to Fees. This guide sets out
both the Medical Services Plan fees and the BCVA recommended
fees for procedures which fall outside the Medical Services
Pl an schedul e. The BCMA Gui de al so divides fees between a

t echni cal conponent which represents the | aboratory overheads
and a professional component, which is deened payable to the

responsi bl e | aboratory physician.
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[54] dinical pathology testing for patients seen at conmunity
| abs or as out-patients at hospital |abs has historically been

covered under the Medical Services Pl an.

[55] In respect of procedures which are covered under the

Medi cal Services Plan, a billing is submtted to the Mdica
Services Plan under the billing nunber of the rel evant
pat hol ogi st. Were the billing is in respect of an out

patient at a hospital |aboratory, the typical but not
i nvari abl e arrangenent is for the hospital to receive the
techni cal conponent and the pathol ogist to receive the

pr of essi onal conponent of the fee.

[56] dinical pathology testing for hospital in-patients,
surgery patients and energency room pati ents has been funded
by the Governnent to the hospital under the Hospital |nsurance

Act .

[57] In Novenber, 2002 the Mnistry of Health announced a
conprehensi ve review of the province' s | aboratory services.

As part of that process, Lillian Bayne, a consultant for the
province, delivered a report entitled B.C Laboratory Services

Revi ew Report in July, 2003

[58] On July 9, 2003, the Governnent announced that it planned

to reform| aboratory services. The Governnent plans, outlined
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in various docunents released on that date, included a
reduction in fees for laboratory tests on Septenber 1, 2003 by
8% and on April 1, 2004 by a further 12% The Governnent al so
announced a plan to consolidate funding for |aboratory
services. The Governnent announcenent did not set out any

| egal route by which the Governnent woul d achieve fee

reductions or consolidation of funding.

[ 59] Then, on August 27, 2003, the Regulation at issue in this
proceedi ng, Order in Council No. 830/2003 was nade. The

provi si on reads:

On the recommendati on of the undersigned, the

Adm ni strator, by and with the advice and consent of
t he Executive Council, orders that effective
Septenber 1, 2003, the Hospital Insurance Act

Regul ations, B.C. Reg. 25/61, is anended by addi ng
the foll owi ng section:

5.24 (1) In this section, “pathology services”
means, subject to subsection (3), the
| aboratory anal ysis of any bl ood, tissue,
or body fluid by any process nethod and
includes, but is not limted to, the
fol | ow ng:

(a) analytical, immnological, or
nmol ecul ar bi ol ogi cal assays;

(b) haematol ogy, clinical chem stry,
t ransfusi on nedi ci ne, cytogenetics,
gross and hi stol ogical (m croscopic)
anat om c¢ pat hol ogy, and m crobi ol ogy
and virol ogy tests.

(2) |If pathology services are ordered for a
qualified person by a nedica
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practitioner, dentist, podiatrist, or

m dw fe for the purpose of diagnosis,
clinical managenent, or early detection or
prevention of congenital or acquired

di sease, these services are general

hospi tal services.

(3) Pathology services do not include the
| aboratory procedures listed in Schedule B
if they are perfornmed by a physician for
or on his or her own patients wthout a
referral. — C. HANSEN, Presiding Menber of
t he Executive Council.

SCHEDULE B

Candi da Cul ture

E.C.G tracing, without interpretation

Exam nati on for pinworm ova

Fern Test

Fungus, direct exam nation, KOH preparation
d ucose — sem quantitative (dipstick anal ysed
visually or by reflectance neter)

Haengl obi n — cyannet haenogl obi n nmet hod, and/ or
haemat ocri t

Haenogl obi n — ot her net hods

Occult bl ood — faeces

Pregnancy test, inmmunologic — urine

Secretion snmear for eosinophils

Sedi nentation rate

Sperm sem nal exam nation for presence or
absence

St ai ned snear

Tri chononas and/ or Canadi da, direct exam nation
Urinal ysis — Chemi cal or any part of
(screening)

Urinalysis — M croscopi c exam nation of
centrifuged deposit

Urinal ysis — Conpl ete di agnostic, sem -quant
and mcro

White cell count only

[60] The effect of the Regulation is to deemvirtually al

pat hol ogy services, wherever perforned, to be “genera
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hospital services” under the Hospital I|Insurance Act. The
Government’ s announced position is that the effect of AOC
830/ 2003 is to nove designated | aboratory services, previously
covered by the Medicare Protection Act, under the Hospital

| nsurance Act.

[ 61] Pat hol ogi sts have continued to submt billings under
their billing nunbers to the Medical Services Plan for
services provided after Septenber 1, 2003, but paynents
received fromthe Governnent have been reduced by 8% On the
figures announced by the Governnment, this represents an
aggregate reduction in paynents of about $2 million per nonth
fromthe anmount paid by the Medical Services Plan prior to
Septenber 1, 2003. The Governnent’s announced plan is to
reduce aggregate paynents for such services by approxi mately
$5 million a nmonth starting April 1, 2004 fromthe pre-

Sept enber 1, 2003 | evel.

[62] The significance of this nust be viewed in the context of
t he existing arrangenents for paynent of doctor’s services
under the Medical Protection Act. The BCMA, which the

Gover nnent has appoi nted as the sole and excl usi ve bargai ni ng
agent for physicians, is a signatory, along with the

Gover nnent and the Medical Services Conmm ssion, to a nunber of
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agreenents which govern the delivery of nedical services under

the Medicare Protection Act.

[63] One of the key agreenents is called the Second Master
Agreenent. This Agreenent deals with fundanental aspects of
nmedi care. It tracks the Medicare Protection Act and provides
t hat the Medical Services Comm ssion will have nine nenbers,

t hree appointed by the BCMA, three by the Governnent, and
three joint appointnents to represent the public (Article
7.2). The Agreenent says that the Governnent will give a sum
of noney called the “avail able anount”, to the Mdi cal
Services Comm ssion to pay for doctor’s services (Article 8).
The Agreenent al so sets up a process for setting the fee to be
paid to a doctor for each service and states that the fees
cannot be changed except in accordance with the process set
out in the Agreenent (Articles 16 and 17). The Agreenent al so
says that these itens cannot be renoved fromthe fee schedul e
wi t hout agreenent of the BCMA, the CGovernnent, and the Medical

Servi ces Conmi ssion (Article 17.2).

[64] After a | engthy bargaining process, the Governnent and
the BCVA entered into a Menorandum of Agreenent. Article
14(b) of the Menorandum of Agreenment provides for fee
increases to the fee schedule for physicians under the Mdica

Services Plan in accordance with the process set out in the
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Second Master Agreenent. The |aboratory pathol ogi sts were
all ocated a fee increase of 9.8%effective April 1, 2002.
This allocation was presented to the Mnistry of Health

Services and approved by the Medical Services Commi ssion.

[65] Part of the |aboratory reforminitiative inplenented
under Order in Council 83/2003 is a reduction of the fees paid
to | aboratory pathol ogi sts by 8% as of Septenber 1, 2003, and
by a further 12%as of April 1, 2004. |In other words,

al t hough the Governnent agreed to increase fees paid to

| aboratory pathol ogists by 9.8%in the spring of 2002, using
Order in Council 830/2003 it has unilaterally taken back that
i ncrease and has inposed a further 10.2% reduction by April 1,

2004.

[66] The question of whether that conduct anmpunts to a breach
of the Menorandum of Agreenent is presently the subject of

arbitration pursuant to the provisions of the Agreenent.

LEGAL PRI NCI PLES

[67] Regul ations, as del egated |egislation, nay only be
validly enacted if they are strictly in accordance with the
regul ati on-maki ng power and within the spirit of the enabling
statute. Regulations may neither exceed nor be inconsistent
wWth the statutory provisions under which they are nade; see

R v. National Fish Co. Ltd., [1931] Ex.C. R 73 at 81-82.
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[68] The application of this principle of conformty was

addressed in Waddell v. Schreyer (1983), 5 DL.R (4th) 254
(B.C.S.C). In that decision M. Justice Lysyk stated at 271

and 272:

In determ ning the scope of a power or discretion
del egated by Parlianment it may be necessary to | ook
beyond the literal ternms of the particular

del egating provision of the enactnent to ascertain
[imtations on that power or discretion which nust
have been intended by Parlianment.

...In determ ni ng whet her inpugned subordi nate

| egi sl ati on has been enacted in conformty with the terns
of the parent statutory provision, it is essential to
ascertain the scope of the mandate conferred by
Parliament, having regard to the purpose(s) or objects(s)
of the enactnment as a whole. The test of conformty with
the Act is not satisfied nerely by show ng that the

del egate stayed within the literal (and often broad)
term nol ogy of the enabling provision when nmaking

subordi nate | egislation. The power-conferring | anguage
must be taken to be qualified by the overriding
requirement that the subordinate |egislation accord with
t he purposes and objects of the parent enactnent read as
a whol e.

[69] Just as subordinate |egislation cannot conflict with its
parent legislation, it cannot conflict with another Act unless
a statute so authorizes, see Friends of the A dman River
Society v. Canada (M nister of Transport), [1992] 1 S.C.R 3

at 38 per La Forest J.

[ 70] There is a presunption of validity, see Re Heppner and

M ni ster of the Environnment for Al berta (1977), 80 D L.R (3d)
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112 at 118 per Liebernman J. AL for the Court (Alta. S C
(A.D.)). As a matter of construction, where possible, an
interpretation that permts reconciliation will be preferred,

see Friends of the O dman, supra, at 38.

[ 71] Extrinsic evidence may be considered in relation to the

guestion of the purpose of the statute, see Re Heppner, supra,

at 1109.

[72] It is not for the court to second guess the Gover nnment
wth respect to the wisdomof its policy decisions, as Chief

Justice McEachern, as he then was, stated in British Col unbi a
Civil Liberties Association v. British Colunbia (Attorney

General ) (1988), 24 B.C.L.R (2d) 189 at 191 (B.C.S.C.):

It nust not be assuned that this Court has a free
hand to second-guess either the |legislature or the
Cabinet. Al courts are bound by the pronouncenent
of the Supreme Court of Canada in Thorne's Hardware
Ltd. et al v. The Queen, [1983] 1 S.C. R 106, 143
D.L.R (3d) 577 at 580-81,(S.C.C.) 46 NR 91 [Fed.]
where Dickson, J., (as he then was), speaking for
the Court, said:

"The mere fact that a statutory power is vested in the
Governor in Council does not nean that it is beyond
judicial review Attorney Ceneral of Canada v. Inuit
Tapirisat of Canada, [1980] 2 S.C. R 735 at p. 748. |
have no doubt as to the right of the courts to act in
the event that statutorily prescribed conditions have
not been net and where there is therefore fatal
jurisdictional defect. Law and jurisdiction are within
the anmbit of judicial control and the courts are
entitled to see that statutory procedures have been
properly conplied with: The King v. The National Fish
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Co., [1931] Ex. CR 75; Mnister of Health v. The
King (Ex p. Yaffe), [1931] A C 494 at p. 533.
Deci si ons made by the Governor in Council in matters
of public convenience and general policy are final and
not reviewable in |egal proceedings. Although, as |
have indicated, the possibility of striking down an
order in council on jurisdictional or other conpelling
grounds renmai ns open, it would take an egregi ous case
to warrant such action. This is not such a case.”

ANALYSI S

[ 73] The first issue to be considered is whether the
Regul ation is expressly authorized as falling within the scope

of section 5(1)(c) of the Hospital Insurance Act, the

provi sion of diagnostic services for out-patients:

5 (1) Except as provided in subsection (2), the
general hospital services provided under this Act
are the foll ow ng

(c) for qualified persons requiring treatnment or

di agnostic services as out patients, the out patient
treatment or diagnostic services prescribed by
regul ati on.

[ 74] The Respondent Attorney General submts that the term
out-patient as used in the section refers to everyone who is
not an in-patient, in other words, for purposes of that
section everyone who is not a patient in a hospital is an out-

patient.
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[75] If that is so, then the Regulation is indeed within the
express | anguage of the Hospital Insurance Act. It woul d,
however, also nean that all treatnent and di agnostic services
for persons not in hospital are in fact “general hospital

services” within the scope of the section

[76] In support of this construction, the Attorney Cenera
relies upon extrinsic evidence denonstrating usage consi stent
with this interpretation of the definition of out-patient

The petitioners respond that the ordinary definition of the
termis not consistent with that usage. The petitioners note

that the ordinary dictionary definition of “out-patient” is:

(a) “A person who receives treatnent at a hospital
W t hout being hospitalized.”

The Canadi an Oxford Dictionary (1998)
(b) “A patient who attends a hospital w thout
staying there overnight. QOpp. In-patient.”

New Shorter Oxford English Dictionary (1993)

(c) “A person who is received in a hospital for
exam nation or treatnent or both, but who is
not admtted as a patient.”

D. A, Dukel ow, Pocket Dictionary of Canadi an Law
(3rd Ed), (Toronto: Thonson Canada Ltd, 2002)

[77] Since both definitions of the termare apparently

possible, it is necessary to consider the termin the context
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of the Hospital Insurance Act in order to ascertain the scope

of the mandate conferred by the Legislature.

[78] In that regard, the Attorney General enphasizes that the
schene created by the statutes is not a place based system and
that the Regul ati on nust be understood in the context of the

refornms that have taken place with the institution of funding

t hrough Regi onal Health Authorities.

[79] In Brown v. British Colunbia (Attorney General) (1997),
41 B.C L.R (3d) 265 (S.C.) at 280, M. Justice Hunter

concl uded that the purpose of the Hospital Insurance Act is
“to provide the nmeans with which the Governnent nust create a

hospital insurance plan for its residents”.

[80] The petitioners submt that it is no part of the Hospital
| nsurance Act’s purpose to provide for nedical services
required by residents outside the hospital context. That
purpose is the function of the Medicare Protection Act. The
Hospital Insurance Act is only designed to fund hospitals and
not to be the vehicle for conpensation to nedical
practitioners who have billing nunbers under the Medicare
Protection Act. Moreover, the petitioners submt this

di stinction between the two reginmes for health coverage is

fully consistent with section 12 of the Canada Heal th Act.
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[81] They subnmit further that first, “hospital” is carefully
defined by section 1 of the Hospital Insurance Act. Community
| abs, while they are approved as diagnostic facilities under
the Medicare Protection Act, are not hospitals for the purpose
of this definition or for the purpose of any other definition
in the provincial statutes relating to hospitals. Further,

they are not hospitals in the ordinary neaning of that term

[ 82] Second, the Hospital Insurance Act defines the obligation
of hospitals to provide services for beneficiaries. This is
the function of section 8  Those services include public ward
facilities, necessary operating and case roomfacilities, x-
ray and | aboratory diagnostic and therapeutic procedures and
anesthetics. The concern of this statute with respect to

di agnostic facilities is only with the situation where

hospitals are required to provide them

[83] Third, the purpose of defining “general hospital
services” under section 5(1) of the Hospital Insurance Act is
to identify “benefits”. The “benefits” are what the
beneficiaries receive under this “insurance” schenme, and which
they cannot be charged for with certain exceptions by the
hospital or any other person. All of this is consistent with

the intent of the Act being limted to hospital insurance.
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[84] Fourth, the term “general hospital services” in section
5(1) and el sewhere in the statute is conpletely consi stent
with this reading. The Hospital |Insurance Act is only

concerned with hospital services.

[85] Fifth, the particular services referred to in section
5(1)(a), (b) and (c) all appropriately describe services which
may be provided by a hospital. There is nothing in section
5(1) to suggest any intent that non-hospital services be

i ncl uded.

[ 86] Accordingly, the petitioners subnmt both as an ordinary
matter of |anguage, and in the context of the statute, the
term should be given its natural meaning. The Hospital

| nsurance Act does not authorize a regul ation which deens
services to be hospital services which may have no connection

what soever with a hospital

[87] The petitioner submits further that this usage is
consistent with the usage of “out-patient” and “in-patient” in
the other provisions which fall in Division 5 “Benefits”, of
the Hospital Insurance Act Regulations. [In a nunber of

i nstances these provisions contrast these terns in ways which
make it clear that the assunption is that the out-patients are

receiving hospital treatnment or exam nation. Thus:
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[ 88]

Bill

(a) Section 5.1 refers to the services which are
avai l able or in through the hospital to which the person
is admtted as an in-patient, “provided that no qualified
person shall be entitled to received, as an in-patient
benefit, any treatnent or diagnostic service not
connected with an illness or condition which necessitates
the person’s being treated as an in-patient and which
could normally be rendered to such person as an out -

patient”.

(b) Pursuant to s.5.10, “Qut-patient cancer therapy” is
avai lable to beneficiaries in facilities operated by the
Cancer Control Agency which have been designated in
witing by the Mnister. This presumably reflects the
designation of a facility under the definition of

“hospital” in the Hospital |nsurance Act.

The petitioners submt further that, even as anended by

33, the mechani sm and nature of paynments nmade under the

Hospital Insurance Act is a powerful indication that the only

services which can be prescribed as “general hospital

services” are those provided by the hospitals thensel ves. The

Hospital |nsurance Act cannot be used as an alternate

statutory basis for fee for service nedicare.
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[89] Finally it is submtted by both the petitioners and the
BCVA that the Regulation is inconsistent with the schene of
provincial health care legislation and in particular with the

Medi cal Protection Act and the Canada Heal th Act.

[90] The Attorney General has noted in subm ssions that

| egislation with respect to the provision of health care is
within the | egislative sphere of the province and that
accordingly, the province is free to pass legislation that is
i nconsistent with the Canada Health Act. | agree that both

t hose propositions are correct. However, the Medicare
Protection Act is provincial legislation, and is part of the
i ntegrated schene for the provision of health care in the
provi nce. Mbreover, that Act in section 5(2) contenpl ates
that the Commission will act in a manner that satisfies the

criteria of the Canada Health Act.

[91] Therefore, in ny view, it is appropriate to consider

whet her the Regulation is inconsistent with the scheme of
provi ncial health care | egislation of which the Medicare
Protection Act is a crucial part. In that respect it is
submtted that it is clear that the Regulation is
fundanmental ly inconsistent with that schene. Indeed the BCVA
took the position that the Regul ati on nocks the integrated

schenme in that it ignores and defies the central el enments of
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that schenme as they relate to the paynent of physicians for

their services.

[92] In particular, there is under the Regul ation no provision
for negotiation for conpensati on between the province and the
provi nci al organization that represents nedical practitioners
as required by section 12(2) of the Canada Health Act and as
is mani fest in the arrangenents nade pursuant to the Medicare
Protection Act. There is no provision for the settlenent of

di sputes relating to conpensation through conciliation or

bi nding arbitration under the Regul ation as required by
section 12(2) of the Canada Health Act and as manifest in the

arrangenents made pursuant to the Medicare Protection Act.

[93] | have concluded that the term*“out-patient” as used in
section 5 of the Hospital insurance Act was not intended by
the legislature to have the extended neani ng proposed by the
Attorney General, but was intended to be linmted to services
provi ded by hospitals. This neaning is consistent with the
pur pose of the Hospital Insurance Act and with the usage of
the termin that Act. Accordingly, the Regulation is not

expressly authorized by section 5 of that Act.

[94] In addition | have concluded, for the reasons outlined
above fromthe subm ssions of the petitioner and the BCMVA

that that Regulation is inconsistent with the Hospital
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| nsurance Act and with the overall |egislative framework for
health care in the province. The legislature intended the
Hospital Insurance Act to deal with hospital services. It
exceeds and is inconsistent with that purpose to deem services
that are not hospital services and that have no connection
with a hospital services to be hospital services. The

| egi slature did not intend the whole framework for
conpensati on of physicians to be circunvented in such a

f ashi on.

[95] The Attorney Ceneral submts that the Regulation is
aut hori zed pursuant to section 41(1)(a) of the Interpretation
Act which provides:
41 (1) If an enactnment provides that the Lieutenant
Governor in Council or any other person may nake
regul ati ons, the enactnment nust be construed as
enpoweri ng the Lieutenant Governor in Council or
t hat ot her person, for the purpose of carrying out
t he enactnent according to its intent, to
(a) make regul ations as are consi dered necessary and
advi sable, are ancillary to it, and are not inconsistent
with it.
[96] The Attorney Ceneral submits that the Regulation is part
of a plan to inprove delivery of |aboratory services.
Services within hospitals, which clearly fall within the scope

of section 5 of the Hospital |Insurance Act, will be inproved

as part of the overall inprovenent.
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[97] The Attorney Ceneral submits further that it is not for
this Court to second guess the wi sdomof the policy. | agree
that that is not the role of the Court. However, the power to
pass regul ations pursuant to section 41(1)(a) of the
Interpretation Act is limted by the requirenent that the
Regul ati on cannot be inconsistent with the Act. |In Bay Travel
Centre Ltd. v. Registrar of Travel Services, [1981] B.C. J. No.
1033, McLachlin Co.Ct.J, as she then was, stated at paragraph

24:

It is well-established that regul ati ons may neit her
exceed nor be inconsistent with the statutory

provi sions under which they are made. |[|f they do,
they constitute attenpts to legislate by adding to
or amending the statute, and will be held to be

ultra vires: Belanger v. The King, (1916) 34 D.L.R
221; 54 S.C.R 265. The delegated authority nust be
exercised strictly and in accordance with the

enabl ing statute; regul ations may neither enlarge
nor abridge the scope or substance of the del egated
power: King v. National Fish Co. Ltd. (1931) Ex.
C.R 75. The proper nethod of construction is to
read the enabling statute together with the
regul ati ons, so that any excess of power assuned by
the body entrusted with the duty of nmaking the
regul ations is revealed: King v. National Fish Co.
Ltd. (1931) Ex. C. R 75.

[98] In this case | have found that the Regul ati on exceeds and
is inconsistent wwth the Hospital |nsurance Act and rel ated

| egi slation. Accordingly, the Regul ation, as subordi nate

| egi sl ati on, however wise a policy it may reflect, cannot be

aut hori zed pursuant to section 41 of the Interpretati on Act
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CONCLUSI ON

[99] For the reasons given | have concluded that the
Regulation is ultra vires and accordingly grant a decl aration
that Order in Council 830 made August 27, 2003 which anmends
the Hospital Insurance Act Regul ations, B.C. Reg. 25/61,
effective Septenber 1, 2003 by adding section 5.24 is void and

of no force and effect inthat it is ultra vires.

“Ross J.”

The Honour abl e Madam Justice C. Ross



